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tersecting railway line, the question whether the defendant railway company 
used due care in the construction of its line, intersecting the telephone line, was 
for the jury. 

2. It was immaterial to plaintiffs right of recovery whether the defendant 
company or the telephone company had the prior or superior right in erecting 
their respective wires, as it was the duty of both to exercise due care to see that 
their wires did not come in contact. 

3. Where, in an action against a street railway company for fire caused by the 
alleged negligent manner in which it constructed its wires at a point where 
they intersected telephone wires connecting with plaintiffs building, the man- 
ner in which the telephone line had been constructed was before the jury, it was 
not error to refuse to instruct that the law presumed that the telephone com- 
pany in erecting its line used all ordinary precautions for making its wires 
safe. 

4. Plaintiff was not guilty of contributory negligence in failing to use a device 
to be attached to telephone wires entering houses to guard against the admission 
of an unusual and dangerous flow of electricity. 

5. When and under what circumstances a leading question may be put is in 
the discretion of the trial court, and, as a general rule, is a matter which cannot 
be assigned as error. 

6. Any error in permitting a leading question was harmless where the witness 
had already testified to the matter called for by the question. 

7. Evidence showing by which party a witness was summoned is admissible 
to show that that party thought him worthy of credence. 

8. In an action for damages from fire on electric wires, an expert witness was 
asked whether or not a certain kind of fuse was in common use, and answered that 
he did not know. On the next day he was called, and asked if he had made in- 
quiries about its use, and whether or not he could make any statement in addition 
to that made the day before. Held, that his knowledge on the subject was not of 
such a character as to fit him to answer the question. 

9. The answer expected to a question which is not permitted to be answered 
must be shown in the bill of exceptions. 



CITY OF RICHMOND et al. v. WILLIAMS et al. 
June 26, 1904. 

TAXATION — SPECIAL ASSESSMENTS — OWNER — LEINORS. 

1. Creditors secured by a deed of trust are not the owners of the land, within 
the meaning of Act Feb. 19, 1892 (Acts 1891-92, p. 505, c. 312), providing that 
the owners shall be given notice and opportunity to be heard before assessments 
for improvements are levied against property. 



CITY OF PETERSBURG v. PETERSBURG AQUEDUCT CO. 
June 16, 1904. 

MUNICIPAL CORPORATIONS — POLICE POWER — STREETS — OBSTRUCTION — WATER 
COMPANY — CHARTER RIGHTS. 

1. Under Code 1887, section 1093, providing that no company shall occupy 
with its works the streets of a city without the consent of the council, and that 
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the city shall have power to prevent the incumbering of the streets in any 
manner whatever, a city has power to prohibit a water company organized and 
chartered when the city was a sparsely settled town, and which had never since 
attempted to extend its system beyond the limits then established from digging 
up and obstructing the streets in extending its limits, even though the charter 
of the company authorizes it to dig up streets to lay and repair its pipes. 

2. Conceding that a water company was entitled under its charter to dig up 
and obstruct the streets of a city without the latter* s consent in order to extend 
its system, it was not entitled so to do where the facts show it to be insolvent, 
and without adequate means either as to capital or water supply of properly en- 
larging its system. 

PORTSMOUTH ST. R. CO. v. FEED'S ADMINISTRATOR. 
June 16, 1904. 

STREET RAILROADS — NEGLIGENCE — DEATH — ACTION — DAMAGES — INSTRUCTIONS 
— PL E ADING — WITNESSES — REFRESHI NG M EMORY. 

1. Where a declaration is in two counts, and there is evidence to sustain one 
of them, so that defendant cannot demur to the evidence, and the one not sus- 
tained by the evidence is good in form, the court, on request of defendant, 
should instruct the jury to disregard the count not sustained. 

2. Where, in an action against a street railroad for the death of one killed by 
being run over by a car, the negligence alleged in the declaration was excessive 
speed, it was error to instruct on failure to give warnings. 

3. Code 1887, sec. 3384, declares that, where there appears to be a variance 
between the declaration and proof, there may be an amendment of the declara- 
tion, if it will not prejudice the opposite party, or the jury may find the facts, 
and the court give judgment according to the right of the case. Held that, in 
case of a variance between the evidence and allegations, the correct practice is 
to object to the evidence when offered, or move to exclude it; the attention of 
the court being thereby called to the variance, and an opportunity afforded to 
meet the emergency under the statute. 

4. It is proper to refuse an instruction where there is no evidence to support it. 

5. In an action against a street railroad for the death of one run over by a 
car, an instruction that failure to look for an approaching car by a person about 
to cross a street railway track, especially at a street crossing, was not negligence, 
as a matter of law — the street car having no superior right to that of a pedes- 
trian, and the question being whether a prudent person, acting prudently, would 
have thought it necessary to do so — was erroneous, as misleading. 

6. While, generally speaking, one who is about to cross a street railroad should 
look and listen for cars, it is not an inflexible rule; and the question is whether 
a prudent man, acting prudently, would have though it unnecessary to do so. 

7. Where, in an action for death, there is no evidence of payment by plaintiff 
of doctors' bills and burial expenses, an instruction authorizing their recovery 
is erroneous. 

8. In an action for death, evidence that deceased left a family, and followed 
a trade which gave practically constant employment, is sufficient to warrant an 



